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At 20th Anniversary Dinner 


Hoffman Praises Traffic Gains 





(Remarks made by Paul G. Hoffman, trustee and former chairman of the 
Board, the Automotive Safety Foundation, and Chairman of the Board of 
Studebaker-Packard Corporation, at 20th Anniversary Dinner of the Traffic 
Institute, Northwestern University, and Traffic Division of the International 
Association of Chiefs of Police.) 


M* AsHwortH, members of the Class of 1956, guests and friends. I am 
happy to be here with you tonight. I congratulate you—each of you 
—in this class of 1956. I know that the course of training here in the 
Traffic Institute is rigorous—it’s tough. The fact that you are here speaks 
well for each of you. You would not be getting your diplomas if you had 
not worked hard, shown high intelligence, and also a genuine dedication 
to your profession. 

My own interest in highway traffic goes back many years—to the early 
20’s, when I was in the automobile business in Los Angeles. I claim no 
altruism whatsoever for that early interest. Our business was good and 
the future looked bright. The passenger automobile was rapidly becoming 
a necessity, in fact was a necessity to residents in many parts of the city, 
because not a mile of streetcar track had been laid since 1909. But traffic 
jams and a high accident rate had begun to create real sales resistance. 

The need for taking planned, organized action to deal with this problem 
was apparent. At the Mayor’s request, I accepted the chairmanship of 
the first Trafic Commission. After a long search, we retained as consultant 
for the Commission Dr. Miller McClintock, who was later to become the 
first director of the Bureau for Street Traffic Research at Harvard Uni- 
versity. I was impressed then with the need for and sparsity of qualified 
people to deal with the traffic problem. 

In 1925 I left Los Angeles and became vice president in charge of sales 
for The Studebaker Corporation. Like most other executives, I became 
so preoccupied with the day-to-day problems with which I was confronted 
that | had no time to think about highway safety or highway development. 
All or us in the industry were so busy doing the urgent that we had no 
time ‘or the important. I was chairman of a Safety Committee of the 
Automobile Manufacturers Association, which met once a year and issued 
a pub icity release, but that was all it ever did. We might have continued 
in our state of indifference if it had not been for a magazine article written 
by J. C. Furnas for Reader’s Digest entitled “And Sudden Death.” The 
public furor caused by that article frightened us into action. We decided 
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that producing and selling more and better automobiles wasn’t enough— 
it was up to the industry to contribute what it could to making highway 
travel safer and more efficient. 

The moribund Safety Committee, of which I was chairman, went into 
action and spent months studying the highway safety problem. It ar- 
rived at three important conclusions: 

7. That the primary responsibility for safe and efficient travel rested 
with the federal, state and local officials concerned with building and main- 
taining highways and streets, and regulating the trafic upon them; 

2. That these officials could not adequately meet their responsibilities 
without both an informed and vigorous public support, and in addition, a 
considerable amount of technical assistance growing out of private research 
in education, engineering, and enforcement; 

3. That there were a number of organizations of high potentiality in the 
safety field which needed only funds to realize on that potentiality. 

With these conclusions in mind, the Safety Committee recommended the 
organization of the Automotive Safety Foundation and further recom- 
mended that it make full use of existing organizations in order to quickly 
bring about a coordinated and effective safety crusade. During the twenty- 
one years of its existence it has supplied millions of dollars of funds to 
other organizations. 

One of the organizations to which the Foundation ,turned eagerly was 
the Traffic Institute at Northwestern. We had been much impressed with 
a police lieutenant named Frank Kreml. His enthusiasm for the contribu- 
tion which better enforcement could make to the cause of safety was con- 
tagious—so contagious that he had no difficulty in getting substantial 
sums of money from the Foundation to support both the Institute and the 
Traffic Division of the International Association of Chiefs of Police. I can 
speak fcr everyone who has been associated with the Automotive Safety 
Foundation and say that we take great pride in the accomplishments of the 
Institute and the IACP Traffic Division. This is an appropriate time also 
to express our appreciation to the Kemper Foundation, and in particular 
to Mr. James S. Kemper, its chairman, for its dedication and assistance to 
the work of the Traffic Institute. No other single company has done more 
to support police traffic training than has the Kemper organization. Its 
assistance has gone far beyond providing funds, because it reflects the 
genuine interest of the entire Kemper organization in a solution of the 
national traffic problem. 

The dimensions of this problem of traffic safety are not clearly revealed 
by the statistics we constantly drone at the public. For example, in the 
year 1935—the year in which the Automotive Safety Foundation was 
founded—it was determined that the fatality rate for the previous year 
was 16.4 per 100 million vehicle miles. Last year it was 6.4. To bring 
about that result thousands of trained officers like you, as well as thousands 
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Institute photo by Ted Johnson 


Mr. Paul G. Hoffman (second from left) enjoys a light moment before the 
20th anniversary dinner with Dr. J. Roscoe Miller (second from right), presi- 
sident of Northwestern University, as Ray Ashworth (left) and Franklin M. 
Kreml (right) look on cheerfully and seriously—respectively! 


of trained engineers, and tens of thousands of teachers have made their 
contribution—and what a contribution—because when that reduction is 
translated into human and financial terms here is what it means: More 
than 500,000 lives saved, more than 17 million injuries prevented, and 
more than 36 billion dollars in savings, and I am including only out-of- 
pocket costs. 

The Traffic Institute and its sister organization the Traffic Division of 
the International Association of Chiefs of Police have played a vital role 
in the creation of an improved safety situation. For those who are not 
acquainted with their varied activities I would like to make the following 
brief capitulation. 

They are engaged in providing training, primarily at administrative and 
supervisory levels, to representatives of government—city, county, state— 
who have official responsibilities for various phases of the highway traffic 
program. Until World War II, most of this training had been for the 
police. but in recent years it has been extended to motor vehicle adminis- 
trators, to representatives of the Army and the Air Force, to judges and 
Prosecutors, to trafic engineers, and to public support agencies. They 
are enzaged in providing field services to these governmental agencies— 
maki: » studies of their procedures and problems, recommending programs 
of action to improve effectiveness, personally guiding and supervising the 
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establishment of a program, when requested, providing field training, and 
offering their assistance, counsel, and advice. They are engaged in re- 
search into many of the general and special problems which obstruct pro- 
gress—trying out new methods, developing appropriate guides and stand- 
ards, and constantly seeking new answers to both new and old problems, 
And they are engaged in keeping the whole traffic management field better 
informed—through news releases, feature articles, text books, manuals, 
training films, technical periodicals, and special reports. From their modest 
beginnings in 1936, these organizations have come to be leaders in their 
field. More than that, they are among the most important forces in the 
world at work doing something about reducing the inefficiencies and the 
tolls of highway traffic. You have indeed joined forces with an important 
group of men. You can take pride in their accomplishments, but you 
must also begin now to assume responsibilities for carrying on the work to 
which you and they are dedicated. 

To appreciate the significance of the contributions of the Institute and 
the IACP Traffic Division to the welfare of this nation, we must translate 
somewhat abstract activities, such as training, research, and publications, 
into terms of something more tangible. What has been the harvest of the 
seed sown thus far? 

Some 15,000 persons have received Traffic Institute training. Its sister 
organization the Traffic Division of the IACP has worked in some 76 
cities. This is not a large number of cities, but nevertheless, by a most 
conservative estimate, over 15,000 are alive today in those 76 cities who 
would probably not be alive except for the work of the Traffic Division. 
Some three-quarters of a million or more persons have come through the 
past twenty years unscathed, who would be scarred or crippled except 
for the work of these organizations. Further, the amount saved in property 
damage, for accidents that didn’t happen, amounts to some $300,000,000 or 
more. And projecting the total economic saving to the nation over the 
past two decades—lives saved, hospital bills not incurred, man-days of 
work not lost, repair bills that never came to be, and conservation through 
reduced congestion—we exceed the spectacular figure of one billion dollars. 

Finally, let us consider how the efforts of these two organizations have 
strengthened our democracy. Here we have the example of two privately 
conceived and privately supported agencies contributing directly to the 
improvement of public work, to establishing more effective traffic laws and 
regulations, to developing better public highways and highway controls, 
and to the improved administration of justice in traffic law enforcement. 
This, I believe, is their greatest contribution of all. I believe we have to 
keep on selling representative democracy to our people through demon- 
strating that it works—that our concepts of freedom, equality, and justice 
are not just words in a history text book. Here we are demonstrating to 
the people of our nation—and to the whole world looking on—the doubters 
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Institute photo by Ted Felneen 
An unexpected feature of the 20th anniversary dinner of the Traffic Institute 
and [ACP Traffic Division was the presentation of a testimonial of appreciation 

by the Illinois Association of Chiefs of Police to Franklin M. Kreml. Chief Don 

R. Derning (left), of Winnetka, Ill.,a TPA graduate, presented the testimonial 

to Mr. Kreml, on behalf of Chief Edwin F. Whiteside, Wilmette, IIl., president 

of the Illinois Association. Mr. Kreml’s “untiring efforts in the field of police 

training and distinguished service to the police profession” were cited. 
as well as the believers—that we can put into effective practice the princi- 
ples of self-government on which our way of life is based. 

But we still have a long row to hoe. With the growth of the nation, and 
the increasing strength of our economy, which will bring increased use of 
the motor vehicle and increased need for regulation, our traffic problem 
potentially worsens. Greater vigor and increased skill are required if we 
are to be successful in meeting this problem—the greatest single domestic 
problem the nation faces today. I have every confidence that the Traffic 
Institute and the Traffic Division of IACP will continue to grow in their 
leadership and improve in their competence in meeting this considerably 
increasing potential. 

I am equally confident that you, the graduating class of 1956, like those 
who have preceded you, will, with intelligence, courage, integrity, anda 
high sense of dedication to duty, accept your public responsibilities fully; 
will di:charge your important duties faithfully, not only in the best tra- 
ditions of the American public service, but as a part of the vanguard of 
Progre:. of the police service toward ever higher standards; and will reach 
upwar’. to ever higher standards which ensure the achievement of the 
respect: | plane of a professional service. In this march forward, you have 
the sup; ort and the blessing of every thoughtful freedom-loving American. 
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A Traffic Digest & Review Report 
New “Alcometer” Model Announced 


by 


GeorGcE Larsen, JR. 





(Editor’s note; Information on the new ‘Model 4 Alcometer”’ for determin- 
ing concentration of alcohol in the blood by analysis of the breath was received 
shortly before this issue was sent to the printer. In keeping with its policy to 
report any new and significant developments in the field of police science and 
techniques, The Traffic Digest & Review makes this announcement. Hovw- 
ever, no endorsement or recommendation of this equipment is implied: the 
claims reported are those of the manufacturer, Frederick G. Keyes, Incor- 
porated.) 





ia ANNOUNCING the introduction of the new “Model 4 Alcometer,” the 
manufacturer claims that it is “first in automation.” Admittedly there 
were mechanical and electronic problems in developing automation in 
earlier models, but with the increased experience of industry in producing 
control parts, failure due to faulty workmanship is much less a problem. 
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It is claimed that operation of the Alcometer in making a test analysis 
is so smoothly geared that “‘turning on a switch—pushing a couple of 
buttons—and inserting a vial completes the necessary manual operations.” 

Here are some of the features claimed for the ‘‘Model 4 Alcometer”’: 

7. Control prevents the start of analysis until correct operating tem- 
perature is reached. 

2. All traces of previous breath test are swept out by two-minute purge 
with purified air. 

3. At completion of(1) and (2), and not before, test vial may be inserted. 
Purge will not run with vial in place. 

4. Now, subject’s breath sample may be taken. 

5. In five minutes an automatically timed breath analysis will be com- 
pleted. Now the color is measured automatically with a photo-electric 
colorimeter, and the result appears on the calibrated micrometer scale. 

The instrument is housed in an attractive aluminum case, measuring 
approximately 1714” 9l%4"’<10", and weighs about 26 pounds. For 
convenience, all controls are mounted on the panel. The drier tube is 
accessible from the panel. The photobox adjustment is made from above, 
and the chemical vial is inserted and removed from the front. Electrical 
circuits have been improved, and incorporate self-compensating photo- 
metric system, simplified meter balance, and Fenwal Preset Thermostats. 
Power utilized is standard 110 volts, 60 cycles. The answer to the analysis 
comes up automatically on a direct-reading meter, calibrated in blood- 
alcohol percentages. 

Some of the mechanical refinements include new non-adhesive, non- 
wetting ‘““Teflon” bubbler tube, the use of screw-capped vials with “Teflon” 
liner, a fow-meter on front of the panel with a needle valve adjustment to 
correct flow rate when necessary, a pump operating on the magnetic prin- 
ciple, with micrometeric adjustment of the rate of flow, and improved 
temperature control environment. 

The test takes approximately 714 minutes to complete after operative 
temperature has been reached. No manual effort is required, other than 
pressing buttons and inserting the test vial. The active chemical sub- 
stance is innocuous and permanent, and the indicator solution is non- 
Poisonous. Price of the ‘‘Model 4” has been reduced some $145 below the 
previous model, and is reported to be $700. 


* * * 


According to Automobile Facts and Figures, here are some characteristics 
of new car buying families: The average number of members is 3.4; 55 per 
cent have children under 18; 47 per cent have college-educated members; 
74 per cent own their homes; 74 per cent have a garage, and 36 per cent 
have a ‘ wo-car garage. 











Administrative Aspects of 


New York’s Implied Consent Law 





by 
James R. Barrett 


Chief, Police Bureau 
New York State Division of Safety 


| agreement thought, planning and action have been key factors 
in the development and implementation of New York’s implied con- 
sent law. 

Early in 1953, when legislative consultants were studying New York’s 
chemical test law and looking into the possibility of devising legislation 
that might prompt greater willingness on the part of motorists to submit to 
tests, police were strong in their endorsement of the basic idea. 

The research group, encouraged by the favorable comment given their 
preliminary work, prepared a bill that was introduced and passed at the 
1953 legislative session. 

The outstanding feature of the law, which had an effective date of 
July 1, 1953, was the provision that a motor vehicle operator believed to 
have been driving in an intoxicated condition, was deemed to have given 
his consent to a chemical test of his breath, blood, urine or saliva for the 
purpose of determining the alcoholic content of his blood. Should he refuse 
to submit to a test, his privilege to drive would be revoked. 

This was an entirely new concept. Previously, police had experienced 
less than complete success in attempts to obtain specimens of bodily 
fluids or breath from persons suspected of driving while intoxicated. In 
any given year, in fact, the number of tests performed lagged considerably 
behind the number of arrests for driving while intoxicated. 

Police and motor vehicle authorities, realizing that there were special 
requirements to be met under the new statute, studied its contents which 
might be summarized as follows: 

7. Where used, a chemical test was to be administered at the direction 
of a police officer having reasonable grounds to suspect that the subject 
had been driving in an intoxicated condition. 

2. Should the driver refuse to submit to a test, the Motor Vehicle Com- 
missioner was to revoke his operator’s license. 

3. The results, where requested, were to be made available to the person 
tested. 
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4. A duly licensed physician was the only one authorized to withdraw 
blood where this method of testing was used. 


5. The person tested was, if he wished, to be permitted to have a second 
test performed by a physician of his own choosing. 

The Commissioner of Motor Vehicles, shortly after the bill was signed, 
furnished police administrative personnel with a sample ‘ 
fusal” form together with an instructional memo. 

There were places for signatures by the arresting officer and his superior 
and a statement about the particulars of the refusal to take a test. On 
completion, the form was to be transmitted to the Commissioner’s office for 
review and administrative action. 


‘notice of re- 


News accounts about the law and educational sessions for police who 
planned to embark on expanded chemical test programs drew little or no 
unfavorable comment. The statute seemed to enjoy good public accep- 
tance from the outset. 


Chemical test activity increased appreciably in the state and by the end 
of 1953, twice as many tests had been performed as in the year previous. 

Two legal questions confronted officers, however, less than two months 
after the law became operative. One, who should pay the cost of perform- 
ing tests, and two, whether the choice of tests rested with the officer or the 
person tested. 


The State Comptroller, when asked for an opinion, stated that the test 
cost was a proper governmental expense and could be borne by the locality. 
The test method was held to be the one specified by the officer. 

As testing increased, number of refusals grew. There was no litigation, 
however, until September, 1953, when one of the unwilling subjects con- 
tested the license revocation on the grounds that the law was unconstitu- 
tional, 


A Supreme Court Judge, in ruling on the case, said that, in his opinion, 
the statute transgressed constitutional guarantees only in one respect— 
it violated the due process clause because: (1) it made no provision for 
a lawful arrest and (2) the defendant was afforded no opportunity for a 
hearing and defense prior to the revocation of his license. He specifically 
held that this law did not violate the constitutional privilege against 
self-incrimination. 

There was discussion about appealing the decision to a higher court but 
passage of an amendment to the law seemed to offer the simpler and more 
expeditious solution to the problem since the Legislature was in session 
at the time the ruling was handed down. 

A bill aimed at correcting the conditions noted by the Judge was passed 
and went into effect on March 13, 1954. 


In general, it provided that: 
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J. The police officer was to have reasonable grounds to believe that the 
subject had been driving in an intoxicated condition. 


2. An arrest was to be made. 


3. The test was to be the kind specified in the rules and regulations of 
the police department of which the arresting officer was a member. 


4. Where a person refused to submit to a test and all of the required 
conditions had been met, the Commissioner first would afford an oppor- 
tunity for a hearing, with authority to suspend the operator’s license 
without notice in the meantime. The commissioner then, after hearing and 
proper proof, is required to revoke the operator’s license or privilege to 
to drive. 


5. The officer was to make a sworn report to the Commissioner on the 
driver’s refusal to take a test. 


6. The blood sample, if one were used, could be drawn by any physician, 
permitting internes, though not duly licensed, to withdraw blood for the 
purpose of determining the alcoholic content therein. 


Within two weeks after the law had been modified, the Motor Vehicle 
Commissioner and the Police Bureau of the State Division of Safety issued 
special memoranda to police. (See Figures 1 and 2). The Commissioner 
called attention to new features of the law and provided department heads 
with “‘notice of refusal” forms. These contained certain basic information 
and spaces for reporting the name, address and operator’s license number 
of the person refusing to submit to a test, the time of apprehension, the 
name of the officer requesting the test, the time, date and place of refusal, 
the type of test suggested, the conditions under which the subject refused, 
the manner in which the refusal was indicated, and a place for signature by 
the officer and countersignature by a superior. 


The Police Bureau bulletins listed rules that local departments might 
follow in meeting statutory requirements and in many places, the proposed 
regulations were adopted im toto. (See Figure 3). 

After the court ruling against revocation under the original law, the 
Motor Vehicle Commissioner decided to restore operating privileges to 102 
drivers who had refused to submit to tests. This, he said, was done to 
avoid protracted litigation. At the same time, vigorous action was prom- 
ised on any new refusals. 

During the entire period of early judicial, legislative and administrative 
action, testing in the state continued to grow at an unprecedented rate. 

Recently, a survey was made of the present status of the chemical test 
program in New York State. 

Administrative heads of some 38 representative departments were asked 
a series of questions about their chemical test activities. 
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REPORT OF REFUSAL TO SUBMIT TO CHEMICAL TEST 


TO: Commissioner of Motor Vehicles 


Operator’s ) 
es 2) SONIEE, INGE 9 ios cies. od dateies Wear cd aemenmn tidasawaeanees 


State of New York ) 
oo sss. 
besnmeie are, 
FT eee ees RCs OTS ee AUT Ae B58 Bi gn Nee’ being duly sworn, deposes and says: 
CNN oc gic ere eras ioakaie oe ait hag hit, ate in ac he arrested 
the above licensee on a charge of driving while intoxicated. oe 
) t 


That he had reasonable grounds to believe that such licensee was driving in an 
intoxicated condition. 


That thereafter he requested such licensee to submit to a chemical test for the 
. purpose of determining the alcoholic content of his blood, but that such licensee refused 
to submit thereto. 


' Type of test to which licensee refused to submit 


. Conditions under which licensee 
refused to take test and manner 


Te cess EEE TEE eee 

; ie cicoscnbacendad susaveneebeebaebaadeanekee 

c Time of apprehension A.M. Time of refusal A.M. 

l, P.M. P.M 

, 

y Sworn to before me this.......... Signature of Police Officer 
OD MM ys a5 sees ssa neues Bes, ashing Sais aaah uals outa get hige Nea Biowsctnd ainaenies 

“re | | FERRIS -Glae at ee ae ah ee Title 

al reine lg Deiuiits  atysted cuwestecsunnsdtioasdniniadaatmac’ cote 

BAe et nee eee Police Force 

re ERIE Re eA en, ey 

)2 , _ 

to (Signature and title of Countersigning Officer) 

2. I a lc es a a eae ee Eh 
No 


: If the person refusing to submit to the test resides in the following counties: 
Bronx, New York, Queens, Richmond, Rockland, Westchester, Kings, Nassau, 
ve Oranze, Putnam, Sullivan or Suffolk, send this notice to Commissioner of Motor 
Veh: ‘es, 155 Worth St., New York, 13, N.Y. 

. If th person refusing to submit to the test resides in any other county, send this notice 
ast Ff toth Commissioner of Motor Vehicles, at 504 Central Avenue, Albany 1, New York. 





ed 








‘ Figure 1 
> July, 19.5 














April 19, 1954 


TO ALL POLICE OFFICIALS OF THE STATE OF NEW YORK: 


Section 7l-a of the Vehicle and Traffic Law, which relates to chemical tests for 
persons believed to have been driving in an intoxicated condition, was amended by 
Chapter 320 of the Laws of 1954, effective March 30, 1954, to provide that any person 
who operates a motor vehicle on the highways of New York State shall be deemed to 
have given his consent to a chemical test of his breath, blood, urine or saliva for the 
purpose of determining the alcoholic content of his blood, provided the test is admin- 
istered (1) at the direction of a police officer having reasonable grounds to believe 
such person to have been driving in an intoxicated condition, and (2) in accordance 
withtherules and regulations established by the police force of which he is a member. 


The amended section also requires the Commissioner of Motor Vehicles to revoke 
the driving license, learner’s permit or non-resident operating privilege, of a person 
who after having been placed under arrest, refuses to submit to a chemical test. It 
further directs the Commissioner to grant such person a hearing but authorizes him 
to temporarily suspend a license, permit or operating privilege on the basis of a sworn 
report from the police officer that such officer had reasonable grounds to believe the 
arrested person was driving in an intoxicated condition and that such person refused 
to submit to the test. 


In view of the foregoing, please report to the Commissioner the refusal of any 
person to submit to such a test after having been placed under arrest for driving 
while intoxicated. Such report should be made, in substantially the form annexed 
hereto, by the police officer who made the arrest and requested the driver to submit to 
the test. This report should be countersigned by a superior officer, as indicated below: 


Law Enforcement Agency Countersigning Officer 
State Police Troop Commander 
City Police Precinct Captain, Police Chief, 


Deputy Chief, Chief Inspector 
or Commissioner of Police 


Village Police Police Chief 

Town Police Police Chief 

County Sheriff’s Office Sheriff 

Nassau County Police Commissioner of Police 


Your attention is directed to the necessity for each police force adopting rules and 
regulations with respect to such chemical tests for the Commissioner cannot act under 
this section unless the test to which the driver is requested to submit is one authorized 
by such rules and regulations. 


Your attention is also called to the fact that under the amended statute any physi- 
cian, even though not duly licensed, may withdraw blood for the purpose of determin- 
ing the alcoholic content therein. This will permit internes, who are physicians but 
not duly licensed, to withdraw blood for such purpose. 


Your cooperation in this matter will be of great assistance to thc Commissioner. 


Mortimer M. KassEL1, 
Counsel to the Commissioner of Motor Vehicles 
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All but five of the departments reported that they had chemical test 
programs. About 30 per cent reported that their programs were estab- 
lished subsequent to the enactment of the implied consent law. 

It was rather striking to find that 30 of the departments used the blood 
method. This, at first glance, might not seem to be in full agreement with 
data appearing in reports of the National Safety Council’s Committee 
on Tests for Intoxication. Any variations, however, are due to differ- 
ences in sampling. The Committee obtains its information from Traffic 
Safety Inventory Reports submitted by cities with a population of 10,000 
or more. In this study, data were gathered from communities with popu- 
lations ranging from 3,500 to more than a million. Then too, use of a blood 
test requires the purchase of little or no special equipment. 

It should be noted too, that some agencies use more than one test and 
several departments use any one of the three: blood, urine or breath, 
whichever is best suited to the particular case. 

None of the departments reported use of saliva testing. 

The doctors are generally quite cooperative about the test work. In 
fact, 75 per cent of the physicians contacted showed willingness to with- 
draw samples of blood. The remaining 25 were disinclined, apparently 
feeling that the work might make unusually heavy demands on their time 
or in some way interfere with their regular practice. 

Blood sampling was done either at no cost or at a fee ranging up to 
$15.00. Four of 21 physicians rendered a gratuitous service. Twenty 
per cent charged five dollars, 50 per cent, $10.00, and the remaining, 
$15.00. 

The sampling charge was independent of any consideration involved in 
subsequent court appearances. 

The common practice is to prepare written reports of the analysis and 
to furnish the defendant with a copy only where it is requested. 

The National Safety Council’s standard alcohol influence report form is 
very popular and over 65 per cent of the departments reported that they 
used it either in original or modified version. 

Nearly all departments follow the Motor Vehicle Commissioner’s form 
in reporting notice of refusal. 

There is considerable difference in the views of police administrators on 
the prevalence of drunk driving since the enactment of the implied consent 
law. Most agree, however, that arrests, convictions, and detected viola- 
tions are substantially greater than before. 

Both history and practice seem to indicate that much of the strength 
and vitality of New York’s chemical test program is being drawn from the 
imp!ied consent law and from the manner in which it is being administered. 


~ 
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State of New York 


EXECUTIVE DEPARTMENT 


Division of Safety 
17 Elk Street 
Albany 7 
April 8, 1954 
Tuomas W, Ryan 
Director of Safety 


TO: POLICE CHIEFS AND SHERIFFS OF NEW YORK STATE 
FROM: James R. Barrett, Chief 


Police Bureau 
NEW YORK STATE DIVISION OF SAFETY 

SUBJECT: GENERAL COMMENT ON THE NEW AMENDMENT TO SECTION 
71-a OF THE STATE VEHICLE AND TRAFFIC LAW. 


J. The test is performed only after an arrest has been made. The arrest, of course, is 
proper where there is evidence that a crime has been committed and there is reason to believe 
the person arrested has committed it. 

Points that might be especially noted prior to taking a person into custody for driving 
while intoxicated are: ? 

a. Evidence of unsafe and erratic driving. 

b. Slurred speech, delayed reaction time, unsteady gait, flushed face, dilated pupils, odor 

of alcoholic beverages, etc. 

Personal knowledge of these and other related factors will be helpful to the police officer 
in subsequent proceedings at which he may be required to establish reasonable grounds for 
making the arrest. 

After the arrest has been made, the operator is requested to submit to the type of chemical 
test specified in departmental rules and regulations. 

If the operator refuses, the Commissioner of Motor Vehicles upon notification by the police 
officer revokes the operator’s driving license. However, as an added feature under the new 
amendment by the 1954 Legislature, the operator may have a hearing as to his refusal to 
take the chemical test. His operating privilege may be temporarily suspended without 
notice during the pendency of the hearing on the sworn report of the police officer that he 
had reasonable grounds to believe the operator was intoxicated and that he refused to take 
the required chemical test. 

The conditions for re-issuance of an operator’s license are set forth in Section 71 of this 
same law. 

The operator is entitled to know the results of the chemical test and also has the right to 
have a chemical test performed by a physician of his own choosing in addition to the one given 
at the direction of the officer. 

Only a physician is permitted to take blood sample where one is required for chemical 
testing. 


SUGGESTIONS FOR POLICE DEPARTMENT RULES ON CHEMICAL TESTS 


1. After all of the various statutory requirements have been met: 


a. The violator is taken to a place where his name can be recorded and a notation made 
of the charge placed against him. 

b. His physical condition is then carefully noted, preferably on the standard alcohol 
influence or other similar report form. 

c. Within two hours of the time of arrest, the arrested person is requested, in the presence 
of a witness, to submit to a department approved type of chemical test (one of the four 
mentioned in the law). 

Where consent is given, the recommended test method is followed exactly. 

Where there is a refusal, the officer prepares a sworn statement setting forth the full 
facts and circumstances surrounding the refusal. A copy of the statement is immedi- 
ately forwarded to the commanding officer. 

. Where requested, the arrested person is to be furnished with a report on the results 
of the test. 

. If requested, the violator is to be permitted to have another test performed by a phys- 
cian of his own choosing. 


Figure 3 
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Grants-in-aid For Traffic Training 





The Esso Safety Foundation 


(This is the fourth in a series of articles about organizations which provide 
financial assistance to city, county, and state governments for the specialized 
short-course training of personnel with street and highway traffic responsi- 


bility). 


i be Esso Sarety FounpDaTION was reactivated by the Esso Standard 
Oil Company in 1954 to support the continuing operation and de- 
velopment of national, state and local traffic safety programs in its trade 
area. This reactivation of the Esso program is a direct result of the en- 
thusiasm generated by the White House Conference on Highway Safety 
in 1954, 

The Esso program recognizes the growing need for ‘rained traffic-safety 
personnel. To help meet this need, a fellowship and scholarship and 
grant-in-aid program in 10 universities and colleges in the Esso trade area 
has been established on a continuing basis. 

In the field of driver education—150 fellowships are 
provided at the Center for Safety Education at New 
York University for the basic and advanced training of 
high school teachers of driver education in short sum- 
mer courses. 

In trafic engineering—fellowships are established 
at the Bureau of Highway Traffic at Yale University. 

In enforcement, a grant-in-aid program for traffic 
training was established at Northeastern University 
and Tulane University in cooperation with the Traffic 
Institute of Northwestern University and the Ameri- 
can Bar Association. These awards are for the training of police personnel 
in trafic supervision and accident prevention and for conferences for 
judges, prosecutors, and justices on improved court handling of traffic 
violators. 

Stanley C. Hope, president, Esso Standard Oil Company, states that 
“The Foundation’s grant-in-aid program has served to encourage police 
organizations and court personnel engaged in traffic safety to avail them- 
selves of this specialized training. A contributing factor has been the 
location of the schools. The cooperating universities, selected by North- 
western University Traffic Institute, the International Association of 
Chie’s of Police, and the American Bar Association, serve limited regions 
of ov trade territory in terms of need and accessibility. Thus, individual 
July, © 956 


MR. HOPE 


15 





costs and travel are kept to a minimum, and it is possible to concentrate 
on areas where traffic enforcement and administration are weak. In 
1955—the first complete year of operation since its reactivation—the 
Esso Safety Foundation aided in the training of 22 police personnel and 
36 judges, prosecutors and justices, many of whom have testified to the 
success and worth of the program. + Present plans call for an expansion 
of this program.” 

The Foundation plans to establish two more centers for training court 
and police personnel—one in the central and one in the southern sections 
of the Esso trade territory. Also, it will support a medical conference on 
traffic accident factors in cooperation with the Center for Safety Education 
and the Medical School of New York University. 

John J. Hall, a veteran in the traffic safety field, directs the expanding 
Esso Safety Foundation program. 





WANT A FREE COPY OF “ACCIDENT FACTS?” 


A free copy of the just-off-the-press 1956 “‘Accident Facts” awaits 
those who subscribe to the Traffic Digest {8 Review during the month 
of July. 


Current TD&R subscribers may get a free copy of the National 
Safety Council’s annual fact book, priced individually at $1.00, by 
renewing their subscriptions during July. Renewals take effect when 
current subscriptions expire. 


Orders for new TD&R subscriptions or renewals must be post- 
marked during the month of July, 1956, to qualify the senders for one 
free ‘Accident Facts.” 











PENNSYLVANIA MOTOR FEDERATION URGES TRAFFIC TRAINING 


Clark E. McClelland, director of safety and traffic of the Pennsylvania 
Motor Federation and a short course graduate of the Traffic Institute, 
reports that the Safety Committee of the PMF recently adopted the 
following resolution: 

“The AAA Pennsylvania Motor Federation urgesgreater use to be made 
of courses available at the Traffic Institute, Northwestern University, 
and recommends that the local AAA motor clubs in the AAA PMF make 
scholarships available to personnel in their territory. Also closer contact 
should be made with the Pennsylvania Police Chiefs Association to assure 
this participation.” 
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Highest for Month in History 





May Traffic Toll Sets Record 


i tow NaTIonAaL Sarety Councit announced on June 29 that May 
recorded the most traffic deaths for that month in history. 

The May toll was 3,170—up 4 per cent from May of last year. The 
previous high for the month was 3,100 in 1952. 

The total of traffic deaths for the first five months of the year rose to 
14,720—higher than for five months last year by 9 per cent and also a 
new high for the period. 

The Council said May was the 15th consecutive month to show an 
increase over the corresponding month of the previous year. May also 
was the fourth of the five months this year to set a new high record or 
equal an old one. 

The soaring traffic death toll cannot be attributed solely to increasing 
travel, the Council said, because deaths this year have gone up faster 
than mileage. Mileage information for the first four months, the latest 
available, shows a 6 per cent travel increase, while the fatality increase 
for the same period was 10 per cent. Thus the four-month mileage death 
rate (deaths per 100 milion miles) was 5.9—a gain of 3 per cent over the 
four-month rate last year. 

Of the 45 states reporting in May, 20 had decreases in deaths from 
last year, one reported no change, and 24 recorded increases. For the 
five-month period, 10 states reported decreases, 10 states reported de- 
creases, two had no change, and 33 had more deaths. The 10 states 
with fewer deaths for five months were: 


Rhode Island —46% Tennessee 6% 
Minnesota —19% Maryland 3% 
Kentucky —13% Nebraska 3% 
Nevada —12% Illinois 2% 
—10% . 

*Less than one-half of 1 per cent 

While the nation as a whole showed a 4 per cent increase in deaths 
during May, the situation was better on urban streets where reports from 
575 cities showed a decrease of 1 per cent. However, for the five-month 
period these same cities had an increase of 6 per cent in deaths, com- 
pared to the nationwide increase of 9 per cent. 

Of the 575 cities reporting in May, 107 had decreases, 369 showed no 
change, and 99 reported increases. For the five-month period, there were 
185 decreases, 196 with no change, and 194 with increases in deaths. 

O: the 185 cities having fewer deaths for the five-month period, the 
follo ving cities had populations of more than 200,000: 
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Minneapolis, Minn....... 


I oe kk nd bs —56% 
Rachester, N.Y. ....... — 50% 
Wichita, Kan. .......... — 50% 
Providence, R.I. ....... —43% 
Dayton, Gio .......... —28% 
Columbus, Ohio ........ —26% 
St. Peal, Sm. ......... —23% 
Birmingham, Ala. ....... —18% 


Baltimore, Md. . 








Paemeten, Tet... ...4...45 
San Francisco, Calif. .... 
IN, SN oi sexo am —15% 


Weneie, Gite... 055 55.-: —10% 
Se —10% 
pS — 71% 
New York, N. Y. ....... — 7% 
Cincinnati, Ohio ........ — 5% 
moeton, Maes. .......... — 4% 


i ~ 2% 


In May, 429 cities of the 575 reporting had perfect records. The three 
largest were Providence, R. I. (248,700); Wichita, Kan. (215,400), and 
Des Moines, Iowa (178,000). For five months, 218 cities still had perfect 
records, the three largest being Reading, Pa. (109,300); Utica, N. Y. 
(101,500), and Madison, Wis. (96,100). 

The three leading cities in each population group at the end of five 
months, ranked according to the number of deaths per 10,000 registered 


vehicles, were: 


Reg. 
Rate 

Over 1,000,000 Population 
Detentt, Mich. ............. 3.3 
ee ee 3.4 
Los Angeles, Calif. ......... 3.6 


750-000-1,000,000 Population 


San Francisco, Calif. ....... 2.3 
Wesnmeton, D.C. ......... 3.0 
ere ae 


500,000-750,000 Population 


Minneapolis, Minn. ......... 0.7 
SN sac d wn ie ond 0.8 
Hioweton, Tex. -...6...6.04: 2.2 
350,000-500,000 Population 
aS 1.6 
Indianapolis, Ind. .......... 1.8 
Columbus, Ohio ............ 2.4 


Reg. 
Rate 

200,000-350,000 Population 
ee 0.6 
Mochester, NW. Y. ........... 0.9 
Providence, R. 1. ........... 1.0 


100,000-200,000 Population 


rere ere ee 0.0 
SR sk sb exe e chicos 0.0 
a | rrr 0.3 
50,000-100,000 Population 
Dendenon, Wik, 2... 5k en nss 0.0 
WUC RS eg kc ac wa wet 0.0 
Charleston, W. Va. ......... 0.0 
25,000-50,000 Population 
Battle Creek, Mich. ........ 0.0 
Bes Vouas, Nev. ........... 0.0 
Bemus, Mont. ..........-.; 0.0 


10-000-25,000 Population 


Birmingham, Mich.......... 
Hollywood, Fla. . 


Mt. Clemens, Mich. ........ 
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KNOW THE LAW 


by 
Rosert L. Donican 
Counsel 





and 


Epwarop C. FIsHER 


Associate Counsel 
The Traffic Institute 


THE PRIVILEGE AGAINST SELF INCRIMINATION IN TEXAS? 


i tes Texas Court or Criminat Appeats recently handed down a 
decision which undoubtedly will spark renewed discussion of the 
question which has been bafHing students of the constitutional phases of 
chemical tests for intoxication: What is the rule as to self incrimination 
in Texas? 

In Trammell v. State, 287 S.W.2d 487 (Ct. of Cr. App.-Tex.-1956), the 
defendant was convicted on a charge of driving a motor vehicle on a 
public highway while intoxicated. The judgment was reversed for error 
in the admission of evidence as to the result of a chemical analysis of a 
specimen of blood taken from his arm while he was unconscious following 
a traffic collision. The trial court had overruled objection to the testi- 
mony of the state’s toxicologist and he was permitted to relate his find- 
ings. This was held to be reversible error on the ground that there was no 
proof of consent to taking the test. The court concluded with this language: 
“The state having failed to show that the specimen was taken with the 
consent of the appellant, the testimony of Dr. Mason was inadmissible.” 

Justice Woodley dissented, urging that there was no evidence, either, 
that the accused had made any objection to the test, the result of which 
showed a blood alcohol concentration of 0.328%. Under the modern rule 
it has been held to be the lack of objection that controls, not the actively 
asserted consent. See State v. Cram, 176 Or. 577, 160 P.2d 283, 164 ALR 
952 (1945); People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953). 

The Trammell case is the latest in a long series of decisions handed down 
by this court, during the course of which there seemed sometimes to be a 
detin'te rule about to emerge, but it never has quite done so. In fact the 
Trav mell case makes it appear even more elusive than ever. 

A majority of the courts have held consistently that the familiar con- 
stitu:ional privilege against self incrimination applies only to testimonial 
Compulsion, i.e., disclosure by utterance—what a person may be com- 
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pelled to voice with his own lips, or through his own penmanship. This 
was the extent of the rule at common law and most modern judicial 
thought holds it does not apply to physical evidence, such as objects and 
substances taken from the accused or from his possession, even by the use 
of reasonable force. (See Chemical Test Case Law (1950), Donigan, pp. 
30-33.) A few of the state courts in this country have extended the rule 
to include compelled actions as well as words, on the theory that if the 
forced act itself furnishes evidence against the accused it likewise is within 
the ban of the privilege. In this latter category there has been some 
minor distinction drawn between acts (1) compelled in court and (2) out 
of court. However, even in these few states, it is generally recognized 
that the rule does not forbid the admission of real evidence such as objects 
taken from the defendant and similar evidence obtained from him without 
the intervention of any act or forced participation on his part. 

The Texas Court of Criminal Appeals has been teetering along an un- 
certain path between and among these varying judicial views for the past 
three quarters of a century, most noticeably, however, since 1941. The 
feeling of wonderment one has in attempting to follow the rulings of this 
court and in attempting to find a consistent pattern of judicial pronounce- 
ment is perhaps best illustrated by reference to some of the more perti- 
nent cases themselves, considered chronologically. 


EARLY RULE 

In one of the very earliest cases involving the issue of self incrimination 
(Walker v. State, 7 Tex. App. 245, 264 (1879)), the defendant Walker, under 
arrest and accused of murder, was compelled by the examining magis- 
trate (Joiner) to make foot-prints in some ashes and sand on the floor 
where a stove had formerly stood in the justice’s office, to show that his 
footprints matched those found near the scene of the crime. Admission 
of this evidence was held not to violate his constitutional rights. 

In Land v. State, 34 Tex. Cr. R. 330, 30 S.W. 788 (1895), it was held 
there was no violation of constitutional rights in forcibly taking the ac- 
cused before certain witnesses for purposes of identification. In its dis- 
cussion the court gave some faint indication of heading for the rule of 
“testimonial compulsion”: ‘‘No word or utterance of the defendant is 
shown to have occurred at that time, or of even the sheriff himself, as 
inducive to their identification of defendant; and the only fact that ap- 
pears is that the witnesses by the defendant’s being there, were thus 
afforded an opportunity of seeing him.” 

Likewise in White v. State, 62 S.W. 749 (Ct. Cr. App.-Tex. 1901), evi- 
dence was held properly admitted showing the sheriff had placed a certain 
hat on defendant’s head so the complainant could identify her as the 
“gal” who had “touched” (rolled?) him the night before. The court said: 
“In our opinion this testimony was admissible. Although appellant was 
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in jail at the time, no act or statement of hers was admitted in testimony— 
merely the fact that the prosecution identified her.” 

Texas has a number of so-called “‘foot print” cases. One of these was 
Pitts v. State, 60 Tex. Cr. R. 524, 132 S.W. 801 (1910), a burglary prose- 
cution in which the accused was compelled by a deputy sheriff to place his 
foot in tracks found near the scene of a burglary, and also to make inde- 
pendent tracks of his own for comparison. The court here followed 
Walker v. State, supra. On substantially identical facts is the same ruling 
in Johnson v. State, 283 S.W.2d 933 (Ct. Cr. App.-Tex.1922.) In all of 
these ‘‘foot print’? cases the Texas Court of Criminal Appeals has held 
flatly that there was no violation of the constitutional privilege against 
self incrimination. To the same effect is Hahn v. State, 73 Tex. Cr. R. 
409, 165 S.W. 218 (1914). 

In Thompson v. State, 90 Tex. Cr. R. 15, 234 S.W. 401 (1921), defendant 
on trial for robbery was asked to stand in court for purposes of identifi- 
cation and complied. Upon objection by his counsel the court told the 
defendant he could sit down if he wanted to. Held: no error, on the basis 
of Gallaher v. State, 28 Tex. App. 280, 12 S.W. 1087 (1884), in which the 
accused had to stand and don a broad brimmed hat and have a hand- 
kerchief placed over part of his face. In Rutherford v. State, 135 Tex. Cr. 
R. 530, 121 S.W.2d 342 (1938), the accused was required to stand in court 
and remove his glasses, for purposes of identification by witnesses. The 
court said: ‘“The witness had a right to view the accused and be positive 
in his identification .. . We cannot regard this act as requiring an accused 
to give evidence against himself.” The court points out that under any 
other rule the accused could don a mask and thus avoid identification 
entirely and the court would be helpless in the matter. 

In Conners v. State, 134 Tex Cr. R. 278, 115 S.W.2d 681 (1938), a burg- 
lary case, the defendant was fingerprinted while under arrest and this was 
held to be no violation of his constitutional rights, following Pitts v. 
State, supra. 


THE “ENEMA” CASE 


Perhaps one of the best known cases of this kind emanating from the 
state of Texas is Ash v. State, 139 Tex. Cr. R. 420, 141 S.W.2d 341 (1940), 
in which the accused was convicted of receiving and concealing stolen 
property. Two diamond rings had been stolen and Ash was suspected of 
the theft. Upon being confronted by the officers he was observed to 
put something in his mouth, which he refused to open when ordered to 
do sc. Instead he swallowed the object, whereupon the officers ‘took 
him in charge” and at a hospital, by use of a fluoroscope, the rings were 
located in the lower part of defendant’s intestines. The officers kept up 
a fait ‘ul vigil over him for many hours but he managed to avoid a bowel 
Move'ent. Finally he was given an enema, which caused him “contrary 
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to his wishes” to eliminate the rings. He was found guilty of ‘‘conceal- 
ing” the rings and the court, in affirming the judgment, followed the 
“foot print” cases. By placing the rings in his mouth the defendant 
committed the felony of “concealing” them directly in the presence of the 
officer, justifying his arrest and search. The court (per Beauchamp, J.) 
pointed out that if he had kept the rings in his mouth the officers would 
have had a perfect right to search it, the same as if he had kept them in 
his pocket. Also, when he swallowed them, the officers had the right to 
use any reasonable means of recovering them; they were not beyond 
search merely because they were inside his body. 


SUMMARY OF RULE PRIOR TO 4PODACA CASE 


From the foregoing cases it seems quite clear that the Texas Court of 
Criminal Appeals was fairly committed to the rule that there was no 
infringement of the constitutional privilege against self incrimination by 
forcing an accused person to place his foot in tracks found at the scene 
of a crime, or even in forcing him to make tracks of his own, nor in finger- 
printing him, even without his consent. The 4sh case seems quite ex- 
treme, in fact, in holding that one may forcibly be made to move his bowels 
in order to “‘produce” evidence against himself. It would be difficult 
indeed at this point to detect the emergence of any rule to the effect that 
evidence obtained as the result of acts compelled by the accused would be 
barred. The tracks he makes under compulsion, the objects he evacu- 
ates under the force of catharsis applied against his wishes—certainly 
these cannot be said to be instances where the evidence is not the result 
of acts on the part of the accused. In fact at this stage the Texas court 
seemed about to voice the general rule of “testimonial compulsion”. But 
the year following the 4sh case brought a distinct interruption of this 
consistent trend. 


APODACA CASE ROILS THE WATER 


One of the earliest cases involving the use of chemical tests for intoxi- 
cation was Apodaca v. State, 140 Tex. Cr. R. 593, 146S.W.2d 381 (1941), in 
which the defendant was convicted of murder without malice, arising out 
of a traffic collision in which he allegedly drove while under the influence 
of intoxicants and killed a pedestrian. The following part of the commis- 
sioner’s opinion, approved and adopted by the Texas Court of Criminal 
Appeals, is illustrative of the case: ‘‘After appellant had been arrested 
and taken to jail he was required by the officers to submit to certain tests 
for the purpose of enabling them to determine whether he was intoxicated. 
According to the testimony of one of the officers appellant was questioned 
and his answers reduced to writing. He was also required to walk and 
make sudden turns. Again, he was required to hold out his hand and make 
an effort to place a finger on his nose. This he was unable to do. Again, 
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he was required to furnish a specimen of urine, in order that it might be 
analyzed for the purpose of determining whether alcohol was present. 
A chemist testified that an analysis of the urine disclosed the presence of 
alcohol. The officer reached the conclusion from the ‘intoxication tests’ 
we have described that appellant was under the influence of intoxicating 
liquor.” 

This testimony was all admitted over defendant’s objection that it 
required him to give evidence against himself, in violation of Art. I, sec. 
10 of the Texas Constitution. The court said: ‘‘We think appellant’s 
objection to the testimony should have been sustained. In the Bill of 
Rights it is declared that one accused of crime shall not be compelled to 
give evidence against himself. Demonstration by an act which tends to 
self incrimination 1s as obnoxious to the immunity guaranteed by the Con- 
stitution as one by words.”’ (Emphasis supplied.) 

In this case the Texas Court of Criminal Appeals apparently cut loose 
from all of its own precedents, unhappily without mention of the latter. 
Although the urine specimen was involved it seems to have been given 
little consideration other than that it was one of the “‘acts” compelled. 
The court points out that defendant was required to give evidence against 
himself in that he was ordered to answer questions put to him by officers. 
He said he did all of the detailed acts because “‘they ordered me to do it,” 
although the opinion does not disclose that he made any objection to 
doing them. The court concludes: ‘We think appellant’s testimony 
showed in effect that he was compelled to do the things required of him by 
the officers, and, further, that the testimony of the state was not sufficient 
to combat appellant’s version.” The judgment of conviction was re- 
versed and in denying the state’s motion for rehearing the court said: 
“We think the safer policy to be adherence to the construction and appli- 
cation of Sec. 10, Art. I of our constitution a/ready given effect in long es- 
tablished precedents. We are not inclined to enlarge upon accepted exemp- 
tions from the application of said provisions of the constitution.”” (Em- 
phasis supplied.) 

What, as has been asked, were the “‘long established precedents?” 
Certainly they were not from Texas. 


DECISIONS FOLLOWING 4APODACA 


The year following the 4podaca case brought Millicam v. State, 143 
Tex. Cr. R. 115, 157 S.W.2d 357 (1942), in which the defendant’s convic- 
tion for operating a motor vehicle on a highway while intoxicated was 
affirmed. Much of the evidence against him was based on observations 
made of his actions in the jail. No point was made of it in the original 
opinion but on rehearing it was made fairly evident that the “‘observa- 
tions’ were of the same type as those involved in the 4podaca case. Here 
the court said: ‘We adhere strictly to the rule laid down in the 4podaca 
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case and believe in the principle upon which it is founded, but do not 
think it is necessary to close the eyes of the officer and forbid him to 
testify to any act or conduct which a party arrested may do and perform 
indicating his intoxicated condition. Applied to the logical conclusion, 
it would simply mean that if officers came upon a party on a highway who 
was intoxicated, and immediately placed him under arrest, they could not 
then testify to anything indicating that he was intoxicated, and in order 
to secure a conviction, it would be essential that they follow the party a 
sufficient length of time to determine definitely that he was intoxicated 
before making an arrest. The very purpose of the law which is intended 
to keep drunken drivers off the road would be defeated. Other passen- 
gers entitled to use the highway would be forced off and their rights sus- 
pended or their lives endangered. No rule was intended to go that far 
and yet that is the essence of the argument made in this case. It is con- 
trary to the decisions of this court and cannot be sustained.” 

Here, despite avowed lip service to 4podaca, the court appears to be 
looking back with some nostalgia on its own precedents as discussed 
above. Likewise, as already indicated, the motion for rehearing brought 
this case into substantial conformity with the 4podaca case, and the 
defendant strongly asserted that the acts observed by the witnesses were 
compelled acts. In answer to this the court made the curious observation 
that if he performed such acts of his own volition there was no self incrimi- 
nation, and anyway, defendant’s objection to the testimony (that it 
was inflammatory, prejudicial and detrimental to defendant) was not broad 
enough to cover the self incrimination point! 

The same year brought Beachem v. State, 144 Tex. Cr. R. 272, 162 
S.W.2d 706 (1942), in which the girl companion of a robbery victim was 
taken to the jail to identify the accused who was then under arrest as a 
suspect. Being unable to identify him without hearing his voice she asked 
the officers to have him say certain (vulgar) words she had heard the rob- 
ber utter the preceding night. Upon his saying these words she was 
able to identify his voice and name him as the guilty party. Here again 
the objection was of ‘‘a general nature” but this time the court said it 
‘“‘was sufficient to raise the question of self incrimination.” The court 
gave a complete summary of its prior holdings in (1) the footprint cases, 
(2) the fingerprint cases and (3) cases involving identification by personal 
appearance of physical examination. ‘The basic and underlying princi- 
ple upon which these exceptions to the application of the constitutional 
inhibition mentioned are founded lies in the fact that the evidence there 
involved was not produced by the accused, that is by the independent 
act or volition of the accused, but was produced by and was the result 
of the acts of the officers or others . . . The determining factor in this case 
is whether the evidence which incriminates the accused was produced by 
him or by the officers. 
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Ceyrory sree 


“While not expressly so stated in the opinion, the application of the 
principle stated controlled in the disposition made in the case of 4podaca 
v. State, 140 Tex. Cr. R. 593, 146 S.W.2d 381. There the accused was 
compelled to do and to perform certain acts in the presence of, and re- 
quired of him by, the officers who had him under arrest and in custody, 
as a result of which they were enabled to determine the incriminating 
facts of his intoxication. The acts there required to be done and per- 
formed were personal to the accused, requiring the exercise of his volition. 
Under such a state of facts, this court held that the evidence so produced 
was in violation of the constitutional provisions mentioned. 

“No legal distinction is perceived between the /podaca case, supra, 
and the instant case. Here the accused was required to produce the evi- 
dence by which his identity was established by the witness, and without 
which his identity was unknown to the witness.”” Judgment of conviction 
was reversed. 

In 1948 the same court held, in Coleman v. State, 209 S.W.2d 928, that 
there was no violation of constitutional rights, in forcibly taking scrapings 
from beneath defendant’s finger nails in a rape case for the purpose of 
chemical analysis, since this called for no action on his part. 


JONES V. STATE (1953) 


Among all its varied attempts to “explain” and “interpret” the 7podaca 
case, the decision of the Texas Court of Criminal Appeals in Jones v. State, 
159 Tex. Cr. R. 29, 261 S.W.2d 161 (1953), perhaps goes to the greatest 
extreme and is most illuminating. Jones was convicted of driving while 
intoxicated and part of the evidence consisted of testimony relating to 
a breath test for intoxication conducted by means of the Intoximeter. 
Quite significantly the court said: ‘‘This court has not held that the state 
can or cannot force the accused to give a sample of the breath or the urine against 
his will.’ Referring to the 4podaca case, the court said: ‘“The 4podaca 
case was quite a different one in that the officers forced the accused to do 
things, physically, which created evidence against him and was tanta- 
mount to forcing him to testify. Jn the other cases and the instant case the 
prosecution secured from the accused existing facts which constitute evidence 
against him. The Apodaca opinion enumerates the tests through which 
the accused was forced to go, such as walking fast, making sudden turns, 
stretching his arms out and putting his finger on his nose, answering ques- 
tions, together with having him to void the urine for analysis. In holding 
this to be reversible error, the very logical opinion overlooked making any 
distiction between the last named requirement and those which caused him to 
perform acts which may be used to support opinions of his condition. The 
entire evidence was held to be improper. Had there been any point in 
discussing the difference, in all probability the distinguished Judge Chris- 
tian, who wrote that opinion, would have followed the reasoning which 
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the court followed in the 4sh case, and the others cited. This reasoning 
could be enlarged upon by discussing the fingerprint cases, those in which 
the accused’s shoes are compared to a track made by the party commit- 
ting a crime, and many other instances in which the mechanics used were 
merely for the purpose of obtaining proof of existing facts.” (Emphasis 
supplied.) 

Surely this view of the 4podaca case makes sense and would place 
Texas among the few states which hold the self incrimination privilege 
extends to compelled acts which themselves furnish evidence, but does 
not extend to compelled acts which are merely ‘‘for the purpose of obtain- 
ing facts.” In view of this well written opinion it seemed that the Texas 
puzzle was then close to solution. The U.S. Supreme Court denied Jones’ 
petition for writ of certiorari. (74 S.Ct. 27-1953). 

The latest case on the subject of self incrimination, prior to Trammell 
v. State, supra, was Henson v. State, 159 Tex. Cr. R. 647, 266S.W. 2d 
864 (1954), in which Henson was convicted of burglary during the com- 
mission of which a woman was shot. When arrested the defendant was 
subjected to the “paraffin test” in which melted paraffin was poured in 
the palms of his hands and removed after it had hardened, the paraffin bear- 
ing the traces of nitrates showing he had recently fired a gun. He ob- 
jected to this evidence on the basis of the 4podaca case, also Rochin ». 
California, 342 U.S. 165, 25 ALR 2d 1396 (1952) (the stomach pump case). 
The Court said: ‘‘We are aware of the holding in those cases but we 
cannot bring ourselves to the conclusion that they are here applicable. 
To the contrary we are of the opinion that this evidence (paraffin test) 
is ruled by the so-called footprint and fingerprint cases which authorize 
the receipt in evidence of the footprints of the accused . . . and fingerprints 
of the accused as not being violative of constitutional provisions against 
self incrimination. 

“It must be remembered that we are dealing here with that character 
of evidence referred to as real as distinguished from oral. The finding of 
nitrates upon the hand of appellant as a result of applying the paraffin was 
but revealing tha: which could not be altered, changed or colored by oral testt- 
mony.’ (Empliasis supplied.) 


CONCLUSION 


Clearly the Texas Court of Criminal Appeals has said in these cases 
that the privilege against self incrimination does not apply to the dis- 
covery of physical evidence which cannot be a/tered, changed or colored 
by oral testimony. As expressed in the Jones case, it does not apply to 
cases where “‘the mechanics used were merely for the purpose of obtaining 
proof of existing facts.” Likewise as explained there, it does not apply 
to the evidence of existing facts, such as the alcoholic content of one’s 
blood established by chemical analysis of the breath or urine. The same 
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should logically apply to the alcoholic content of one’s blood determined 
by chemical analysis of the blood itself. So, as of the dates of the Henson 
case, it seemed that finally the Texas cases were in focus and that there 
was a definite rule to be followed, i.e., the self incrimination privilege 
does not apply to evidence showing the amount of blood alcohol concen- 
tration determined through chemical analysis of either the blood, breath, 
or urine, since ¢his is an existing fact which cannot be altered, changed or 
colored by oral testimony. 

Now there is the opinion in the Trammed// case. What is the rule to be 
followed in Texas under the doctrine of stare decisis? 


862 Cities on 1955 Traffic Safety Honor Roll 


For going through the entire year of 1955 without a single traffic fatality, 
862 cities with more than 5,000 population have won places on the Honor 
Roll of the Traffic Safety Award Program of the National Safety Council. 

The Council announced that this was an increase of 32 from the number 
on the 1954 Honor Roll. 

The largest no-death city in 1955 was Muskegon, Mich., with a popula- 
tion of 48,429. 

Hobart, Okla., a city of 5,380 population which state records show has 
never had a traffic death since its incorporation in 1901, maintained its 
perfect record through 1955 for the longest sustained performance among 
cities of more than 5,000 population. 

Among cities of more than 10,000, top honors for sustained no-death 
records went to State College, Pa. (17,227) for eight consecutive death- 
free years. 


FREE DRIVER EDUCATION BOOKLET 


The automobile driver is the key factor in traffic safety, and Americans 
must be taught “‘the art and science of safe driving,” according to an illus- 
tratec, eight-page folder just published by the Accident Prevention De- 
partment of the Association of Casualty and Surety Companies. 

The two-color publication, ““What Everyone Should Know About High 
Schoo! Driver Education,” says that, “‘accident statistics, blended with 
the modern trend toward functional education, point to high school driver 
education as essential training for modern living.” 

Reasonable quantities of the booklet are available free from Accident 
Prevention Department, Association of Casualty and Surety Compan- 
ies, 60 John Street, New York, 38, New York. 
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In Miami Beach, Fla. 





Primary School Safety Court 


A NEW approach in traffic safety in the primary grades is being tried 
in Miami Beach, Fla., in the form of a traffic court conducted entirely 
by and for the students. 

The Biscayne Elementary Safety and Courtesy Court, now in its second 
year of operation, was the idea of Harry A. Greenberg, Miami Beach 
attorney who was then judge of the municipal court of Surfside. He not- 
iced that about three-quarters of the Municipal Court’s docket dealt with 
traffic matters, and that the majority of violators had their families with 
them at the time of violation. In these cases the families could not help 
but observe the bad driving habits involved. 

Reasoned Judge Greenberg: If children could be taught correct driving 
habits at a very early age by persons other than their parents, they would 
not have to undergo an “‘unlearning”’ period later. 

“Also,” he explained, “I have generally found children much more 
cooperative if given certain responsibilities. When we tell them they can 
do a better job of safety and courtesy than the grownups, they will strive 
that much more to heed the traffic laws, not only through pride but to 
show that our confidence in them was not misplaced.” 

Acting on this theory, Judge Greenberg got the approval of the school’s 
principal and teachers, the parent-teacher association, the local Optimist 
Club, and the Junior Chamber of Commerce. The next step was to select 
a group of leading students to serve as judge, attorneys, jurors, and bailiffs. 
These children visited Judge Greenberg’s courtroom for first-hand infor- 
mation, then conducted their own mock-trial, with local attorneys present 
to give advice. Later, all the students witnessed a trial in the school 
assembly hall, and learned of the part each could play in the program. 

The students set up regular court forms, procedures, and notices, such 
as the notice to parents, notice of violation, and schedule of penalties. 
Bicycle owners were required to have licenses. The court personnel be- 
gan their one-month terms, and the Safety and Courtesy Court got under 
way. 

A child can land in this elementary court by breaking ordinary trafhe 
violations—crossing against the light or at the wrong place for example. 
Bicycle riders can be ‘‘arrested” for disobeying traffic signals, operating 
a bicycle in a careless or reckless manner, or disobeying a Safety Patrol 
boy. Other violations have to do with behavior in the school building, 
such as fighting or running on the stairs. 

Here is how the system might work: A safety patrol boy while on duty 
observes a violation and reports it to the teacher serving as director of the 
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safety patrol. If the adult agrees that a summons should be issued, it is 
prepared and served on the violator and his home class teacher is notified. 

The court, meeting weekly, hears the case, and if the child is found 
guilty by the jury, sentence is passed. 

Penalties never involve money, and vary in severity according to the 
offense. In general, they bear out Judge Greenberg’s concept of the 
court’s real purpose: educational and remedial rather than punitive. 

A child found guilty of crossing the street at the wrong place can be 
required to submit a two-page essay on the dangers of this practice. On 
the second offense his parents may be notified and a movie day taken 
away. The third offense may call for a conference with the parents. 
Bicycle violations can result in suspension of bicycle privileges for any- 
where from two days to an entire semester. 

Judge Greenberg found the parents glad to cooperate in the program, 
a factor which enhanced its success. But the most satisfying results, 
he thinks, lie in what the children themselves say. ‘‘Not long ago,” he 
relates, ‘‘a boy was found guilty by the jury and sentenced to stay after 
school two hours each day for a week. This meant he couldn’t go home 
by the school bus but had to be called for by his parents instead. Fur- 
thermore, he was scheduled to play in a championship baseball game that 
week and asked for a postponement of his sentence. I advised the student 
judge who was sitting not to grant this request, which meant the boy had 
to miss the game, and so the sentence carried much more meaning.” 
Later, the boy told Greenberg: ‘‘Judge, I think staying after school did 
me a lot of good. You can bet I won’t do it again.” 

“Frankly,” said Judge Greenberg, ‘“‘this voluntary statement by the 
child gave me more confidence in my program than all the other praise 
that has been heaped on me since it began.” 

He has a word of advice for other judges who might sponsor such a 
program: they should be present or have a representative present at all 
court sessions, since youngsters sometimes have a tendency to flaunt 
their authority, and from time to time this must be curbed to make sure 
the court operates democratically. 

A system such as this, it would seem, serves a double purpose: it is a 
lesson both in civics and in safety! 


* * * 


TAPE RECORDER USED IN DRUNK DRIVING TRIAL 


A S’-year-old truck driver has been convicted of drunk driving in a 
Cadill , Mich., Recorder’s Court jury trial in which a tape recording of 
his spe ch was introduced as evidence. 

Cou: officials said it is the first time in Michigan history that a tape 
record: ¢ was used as evidence in a criminal trial. 


University of Michigan 
General Library 


Amn Arbor, Michigen RD 


TRAINING CALENDAR 


(All training courses will be conducted at the Traffic Institute, Evanston, 
Ill., unless otherwise indicated.) 


Sept. 17-Oct. 5—Unit No. 2 of AAMVA Driver License Administration 
Training Program, “‘Administration of License Examining.” 

Sept. 20—Opening of 1956-57 Traffic Police Administration Training Pro- 
gram. 

Sept. 24-Oct. 12—Fundamentals of Police Traffic Supervision. 

Oct. 8-26—Accident Investigation. 

Oct. 15-19—Traffic Court Conference, School of Law, Northwsetern 
University, Chicago (conducted with American Bar Association). 

Oct. 15-Nov. 9—Motor Vehicle Safety and Traffic Regulation (For Army). 

Oct. 22-Nov. 9—Traffic Law Enforcement. 

Nov. 12-16—Driver License Examiner Workshop. 

Nov. 14-16—Traffic Safety Clinic for Newspapermen. 

Nov. 26-Dec. 7—Supervision of Police Personnel. 

Nov. 26-Dec. 14—Traffic Law for Police. 

Dec. 17-21—Chemical Tests for Intoxication. 

Jan. 7-Feb. 1—Introduction to Police Management. 

Feb. 4-22—Traffic Records. 

Feb. 25-Mar. 8—Supervision of Police Personnel. 

Mar. 4-22—Traffic Engineering Seminar. 

Mar. 11-22—Training Programs and Methods. 

Mar. 11-29—Accident Investigation. 

Mar. 25-Apr. 12—Personnel Management. 

Mar. 25-Apr. 12—Traffic Law Enforcement. 





